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DETAILED ACTION 

The specification is objected to because of the following informalities: 

1 It lacks a brief description for Figure 1 0 as required by 37 CFR 1 .74. 

2. It fails to identify reference numeral 83 as shown in Figure 1 0. 

Claims 17-31 are rejected under 35 U.S.C. 1 12. second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention for the following reasons; 

1 . Claims 1 7 and 24 fail to clearly and distinctly point out that the partition 
wall is in the form of an ofien ended tube for defining a treatment chamber. 

2. Claims 1 7 and 24 also fail to clearly and distinctly point out that a space is 
provided between an interior wall of the pressure vessel (10) and an outer surface of the 
partition wall (30). See page 6. lines 24-26 of the specification and see Figure 1. 

3. There is no antecedent basis for "the interior wall" recited in claims 1 7 and 
24, lines 12 and 15, respectively. 

4. While the preamble of claim 24 calls for a method of producing a 
powdered milk product from fresh milk, claim 24 fails to recite a positive manipulative 
step of producing a powdered milk product from fresh milk. Tlius claim 24 is indefinite 
and incomplete. An amendment to claim 24. last line, after "dryer" inserting - to 
produce a powdered milk product - would obviate this rejection. 
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5. The term "a fluent food product" recited in claim 24, line 6, and the term 
"the food product" recited in claim 24, line 7 should be changed to read - a fresh milk - 
and - the fresh milk - in order to be consistent with "fresh milk" throughout the claim. 

6. The misspelling of "in" in claim 1 9, line 1 should be con-ected. 

7. The term "using" recited in claims 22 and 23 is improper since it does not 
further impart positive manipulation to the method claim. An amendment to claim 22, 
changing "including the step of using steam as the heating medium" to - wherein the 
heating medium is steam and an amendment to claim 23, changing "including the 
step of using milk as the fluent food product" to ~ wherein the fluent food product is milk 
- would obviate this rejection. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent 

l.tl*of i^l'rrS.T ^^^^1^^ a printed publication in this or a foreign country or in public 

States "''''^ °^ application for patent in the United 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

invention is not identically disclosed or described as set 
S^n inf!?°" K?'fi"^' <^«fferences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 

SS^Ki^* k"" f. "^r^ ^''^'"^'y ^'^^ ^'^'h said subject matter pertains. 

Patentability shall not be negatived by the manner in which the invention was made 
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Claims 28-31 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Barberan or Uchi et al. Each of the 
alternative references shows the product set forth in claims 28-31. Alternatively, it is not 
seen that the claims define unobvious new product over the product of Barberan or Uchi 
et al. The Examiner's position is that irrespective of the process by which the product is 
made, the claimed product is still a heat-treated, sterilized, powdered milk product; and 
such a product is shown by Barberan or Uchi et al. It is well settled that the recitation 
that the product is made by a new process, if the process was indeed new and 
patentable, does not impart patentability to an otherwise unpatentable product. The 
burden is upon the applicant to come fonA/ard with evidence to prove that the prior art 
product does not necessarily or inherently possess the characteristics of the claimed 
product. See In re Brown, 173 USPQ 685; In re Pilkinoton. 162 USPQ 145; In re 
Fessrnan, 180 USPQ 324 (especially 325, last para.); In re Marosi. 710 F.2d 799,218 
USPQ 195 (Fed. Cir. 1983); and InreThoroe. 227 USPQ 964 (Fed. Cir. 1985). 

Claims 28-31 are rejected under 35 U.S.C. 102(a) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Engel et al. 

Engel et al show the product set forth in claims 28-31 . Alternatively, it is not seen 
that the claims define unobvious new product over the product of Engel et al. The 
Examiner's position is that in-espective of the process by which the product is made, the 
claimed product is still a heat-treated, sterilized, powdered milk product; and such a 
product is shown by Engel et al. It is well settled that the recitation that the product is 
made by a new process, if the process was indeed new and patentable, does not impart 
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patentability to an otherwise unpatentable product. The burden is upon the applicant to 
come forward with evidence to prove that the prior art product does not necessarily or 
inherently possess the characteristics of the claimed product. See In re Brown . In re 
Pilkinaton. In re Fessman . In re Marosi . and In re Thorpe supra. 

Claims 1 7-27 are free of the prior art. 

Claims 17-27 would be allowable if rewritten or amended to overcome the 
rejection(s) under 35 U.S.C. 1 12, second paragraph, set forth in this Office action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to George Yeung whose telephone number is (703) 308- 
3848. The examiner can normally be reached on Monday-Friday from 10:30 AM to 7:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (703) 308-3959. The fax phone numbers 
for the organization where this application or proceeding is assigned are (703) 872-9310 
for regular communications and(703) 872-9311 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0661. 



G. C. Yeung/mn 
March 4, 2003 
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PRIMARY EXAMINER 



